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CITY AFFAIRS.
. .......tmeat of the Orttd

the AWfruMHJury of Kcw
ti.dlctrU. Mr-. **

^ R«turlay morning, be'>re ReIn thetourt »

^en w^iey Smith, of the Eleventh***" jles U. Bard, of th. Fourteenth ward. the

r!; jllJr announced, through one of the rigors. that
ih" were ready to close their business for tin t*°"' * 1

LT7 U b. J The Recorder Mt «.«» word that
...a, .» - """ . »>*.> tU» t ouri t

, Mr fr&en, their foreman,Graa.t Iuhih ' »Vr<* *' .

nt t0 the Court, audpr-^J
i hi. bwrf * i.re-nt-Wi.u »ta' t"». -

i laquMti which he «'[umWB*,'t A, Clerk tn open court The Roeordor
mi,Dt cart his eye. over it, anl thenr*^.- 'to the clerk to tca4; »»t »< that

tocUooary pe<..«* from page »
*aa manifested by the 1*0,.le in court. there »*lng e tow
number present, UiUcipWii* the 4i*clo.u»e. that weie

U> he made.
Anioug the indictment presented to the Coa t

two bill, agtinrt the very Aldermen -at , on t *

^ thi. extraordinary coin Oeu.e tended to increase the
Axcitcnipti .

1 * .
The following U a copy of the document presented ,7

th. Grand Jury
The Grand Jury in clo.lng their deliberation for the

February term of the Court of H.neral Seealoni, respect¬
fully prwent to the Court the result of their labor,. In
the charge of the Recorder, at the commencement of the
^ ,be attention of the Grand Jnry was called to va

riou. public allegations ol fraud, corruption, and rnal-
nractices, on the part of public officers connected with
the city gove'rnrneut and th.. body was officially charged
with tie duty or investigating the subject. Having du-

poeed of the cases of person, under comment chargedberime., the Grand Jury, at the earUe.t powible mo-

mem proceeded to the discharge of the duty devolved
uuon' them Krora that time they hate been daily en-

. Aired in the investigation and. while they regret that tlie
termination of the terra of the court prevents a fuller
confirmation of their Ubors, they trust that their exer¬

tions as presented in this report have not been without
beneficial result*.
Mary witnesses have been summoned, some of whom

having been regularly and personally subdued hau.
Mttoeted to obey the process of the Court and from the
testimony had before the jury, independent of that with¬
held by the voluntary absence of the witnesses re¬

ferred to, the moial conviction has been irresistibly

Council an indictment for which, against individual mem
W, has °hey have reason to beheve, been Prevented by.il^nl disobedience ol theproec-H of the Court, on the
mart of those absent witnesses. Other witness who£tve been examined, have refused to answer and the
want of a neces.-ary power to enforce tlie proper answers
has been fullv fel*, and to a certain extent has succeeded

in preventing final action in certain case*. Enough, how¬
ever has been elicited fr«m the lips mainly of unwilling

to warrant the conclusions herein embodied,
«d to sustain the facts here printed. It .. a paitful

a r*\t\ri [fx itiir reflection tliftt tbe *-»raui lncjueit ot ta#.K* rico^v art Spelled, by a r^ard to their sworn
oStci'il obligations, and tlie dut\ which ihey ow e to their
frtlow citiins, to present before the community a start
rf factl atTec^ing tlie n.oril and official integrity of high

functionaries, and of startling enormity. TheyCve, however. 110 alternative.the evidence warrants it,
a. 1 |.n ioms it And tlie liw cornuifiJifls it.iJe investigation^ of the tirand Jury wci« rnaiulv di¬
rected to charges of alleged malversation in office,^irst.Tlie grunt of public property, real and

to different parties for all^-ed inadequate and imp 'I

°°^^ond-.Charge of direct bribery and corruption on the

^d^SdXation. of the 19th and »th ^tlons

^Fourth.Improper and corrupt legislation in regaid to

^y'^^n^prorident waste ani«pendit«.
rf^nd!^he°tirithead vsriou- v tne.s~* « ere e*He^ i^ ari i
examined, the result of »ho<e testanony was_ that in the
mouth of December last, a resolution w»i referred to t e
Commissieners of the Sinking Fund, directing them to tix

» nr;ce for certain property, known s« the t»an.°evoort
street property Thai. aft<'r various motions for publi¬
cation of tb« proposed sale, and lor jL-ternuo O" .« »*
ouate price bv public competition, liad been im amtlost.^nronerty "wL finally determined to be -ok to I>u K-n
lme i^vfor the sum of tlOO.OO" MO, *W to h- paid in
cash, ind 'he lnlnnee to be secured b> a k.
prniertv Tlmt Mr. U,vejoy s pror-^' dion wa- a< comp o

bv a wrttt»<i communication tT < ;,f .
r"

the effect that if the gTant * as coaurru .s 1 ». '*>
he would take the deed, pay the amount nee - ary
execute Ihe mortgage it further appeared, that < .1

27th December!mede«'d. with a counterpart, wfcs uy
executed to and by Mr. l*»per the Utter of u onJSwdto the Comptroller's office duly acknowledged o-.
the 29th IX cen.br that a inortcag.* was al-o exe.:uM
hr Mr. I^rnper, which is on record in th-- r *See and so far. the transaction. iade|*ndent of thi^ fact.hot vfr Th*a.ner vfts one of tlie Gorcroors of the *uni
ho««e. and hv implication embraced within the rou^entiiaection of the city charter, was closed. It, hoaev r,
further appeared that another deed of the same
hearing .late the 27th lieotmber *"d ackMw kdgedon tho
30th Iiecemher, was executed to and for Mr. \ .rn"ra
the latter of wiiich is on record in the Comptroller s
office.and against the deed etecutcd by Mr. I>r*Pfr waswritten inth< margin, Utnceile.i I»ec. ., !*><>- Ihis c.*nS^tion wa- proved h Mr. Uurenee, a former clerk to
the Comptroller's ofece. to be In his han^tritin,.nn«l to bave been done by direction of the former Corpo .itk^n Counsel, Henry KDevie., There was no evHence
to show the ^an^tion of tk« Coinmi«j:oner* of thf -nki r.

Fnnd to thl^ban,. end ®neeltation »¦> memo«n
dum on their minutes. »f pucIi procieeUng^

toqenjoy a'omplete title ^tZZZZ given by'another applicant an<l WOO.OJW by
^applicant who'desired the same property .and that
imtlce toihat effect wa. given, previo-.s to the sale to
the Mayor and Comptroller. W ithout intending ^®ute any improper motives to the majority of the in m-Jf thJaakmg Fund, tho Grand --Jury are authorizedtolv tlSTiX was «n und e ha-t«s_a want of properpublication, and an apparent wan: of judgraen .tn theProceedings and sale,deserving of uuapprobation and thatSTcanceflatien of the record was a wanton a-sumptlou
Of DCwet.
ft'na further proven. that iu r< 1; tion to the sale of

the water right in front of the bulkhead, at or ae.ir
the foot of Hammond street, the adjacent iplaad- be¬
longed to Arthur Quinn.that Mr,QuiDn, as the pnrty en¬
titled to the pre emption ritht, was d<~-iroua of procuring
the grant.that, finding difficulties in the way, L>» a',>pl'"a
to Alderman Stnrtevant. of the H. r l ward, who demand-
ad $2,000 for that purpo-e.that # 1 H K> w otfere.1.
which wan refused. upon the ground that Alderman 5.
.would hare to divide, an that there would be nothing
.H t for him. and that Mr Quint) wa» obliged to wll. en
did nell, his interest jii 1h<; upland to a third party.

It was further shown before thi Grand Jury, tliat tiie
sum r.f $600 was paid by Mr rhotuaa P.Stanton to A1
derma n James U Ra'd of thu Fourteenth ward, for and
¦toward- the prevention of sny interference with certain
existing privileges at the pier. south al ie of Wall tr'set.

It wa<t further proved that in the year 1861, Dr. Coekroft
made application (ot the Catherine* t'eei ferry, and af¬
ter the grant hod pe*-ed the lioard of Aldermen ani]
*ai sent to the Hoard of A »«aiatants, Alderman W. Smith
Of the Eleventh wrir>! tLen ao a'«i-tant Alderman, >e-

a" ed the num of 9600 towards the iur'ueriDg of a favor-
s aetion in the Board of \ssi-iaotf, np.n s&id grant;

end that after the passa .<. of the prsnt, I>r 'oekroft
called upon by Assistant Aldermen W. Smith for 93,000,
tor effecting the passage of th irant which Doctor
Coekroft refuted to pay.

It waaclenrlr shown that enormous '-urns of money have
been expended for and iownr-1 the procurement of railroad
grant* tn the city, and that towar i th- ii»' nrai and
procurement of the highth avenue railroad gran*. a asm
no lanre thit wonld startle the mo*,t ere 'tdoti*. wa-

expended but in eoneeqnenoe of the voluntary aWiee
of important witnesses. the Grand Jury wa* left without
diiect testimony of the pellicular recipient* of tOs
different amount*.

In the spring of 1M2, a resolution was offered in the
Common Council to reduce t he; fee* of the Coroner. Alder¬
man W -mith railed on the Coroner and ag. e«l to sup-
preas thf resolution for the sum of to \f i>aid uj«j"receipt ot hi* quarterly leport, and the Corooer has paid9'i00 of «ald amount. To ^et a report ou the Coroner's
bill on the 80th -^otetnUor Alderman Smith Mid that Al¬
derman Barr, of th* Sixth ward, wan ed £100 to rei-ut
the bill.

Mr. Humes P. Stanton tenitk<d tliat b* paid 950010
Alderman Jamea M. Hard, for the -"ppr- idou 'if tae re

port of the lea-ing of the pier -oinli neif Wall street,
in the year 1861.

Doctor Wm. Coekroft teetifios tba' h»aede npplieatiea
for the Catherine street ferry: and af r the grant had
pasaed the Hoard of Aldermen and had lieen it to th"
Assistants for concurrence, he we* cili el upon by A«»U-
tant Alderman W. Smith, accom,oeni< d bv ei Assistant
AMerman Charle« Fraud", who -tta'.cd .«, him that he
could not get a faiorabl" report from the r. .-, ot Yssi-.
taut" without peylnf 9600.which he peid. Aftertbe pas-
wage of the grant he wa * relied upon several tlme.bv
Assistant Alderman Smith, who ilrmnrnifl Inn tie-
diecomi', for elf*< t ing the grant, whieb he reluct to pay.

Mr. Ceorge C. "Hm'- testified that he len -"1 from the
Corporation the south half of the pier foot of Jay street.
To procure that loaae. he aaid that he had pro'mlaed to

By a member of the Hoard of .t-sistant Aldermen money
proeur>- such grant he refuied to niiawer to whom

It is in evidence bafore tue <.rand Inque t th it In the
lease of a part of pier foot oi Jay street, f1,709 was
¦greed to be paid a meml<*r of the Common Covnril. The
individual could not be reached b\ the r- '"u - ui ItneesM
to answer the iraostioM propouin.'cxt.
Having etamiius bj cinimittee the ouM'e balM'nfs

.nd theatres, we Sn af tin m rather TmUed in tli»<r
lagreee and acre.a the proprietors having beee notified,
havepromiaed to make -uoh alteration* as will obviat'
9k' s difficulty
And alao a committee to look Into the la refsbtl9g

the bnllding of dwellings, stores. 4c.
We and it ne«« uary fo call the the attention of F.re

*,;aad ether public oflioera, to ti»epr>-- 'it mode of
ist housas There are iu many ps rts of the
leuaee, of from fire to seven st/>ries high

i«|mi* half to three feet eotrsaces, with
calfCM flight ef stairs ruaainf up In the middle of the

with frnso forir to sii families upon each floor
takeJ ob thf lewer floor ef Ike beoae, jsmiltkm sbo«M

tlii-l' uiiuf the upper nio. .*¦« mu«t be hubjee'ed to
i n »t lour ol life mi ' personal In.unr.

HKNl'.Y t-U3EN, Foreman.
Tuao _e*t Miwtixk, 1 ^ b||M
6ao. II. i f », )

J.i "riv!i«te, l* re too Ulte'i'-'k,
W'U'am i ','om'ly, llcratio M. Wild,
Jo.. Jr John? lUdtey,

MiJ M. H Underahill,
J W. ( leUit, John Ih-nham.
W I> Kennedy, Patrick (Jarrick,
John M. Griffith. I)kiuuI llo^eimainp,

C. V. B. i utrander
Mi Irben, tl»<* fi'rrman, raid that tho (Jrao 1 j!iry

wished the lt»v r to have tho investigation contiuuel
by hinuelf. an#i that he should end for wttne oh who
had ab'-ented I! emwlve from i!m Grand Jury, and flicit
prorer inforn>at ion from them.
Tho Recorder replied that be would do so, ami he

thni;Ui!i ti t Grand Jury for the r labor in tlil< matter,
and \\a- sure that the community at large would also feel
(tiaU'ful to tiiem. He .Inn discharged the Grand Jury.

Thr Broadway Kalli-imct mid thi'Crand Jury.
We are requeued by a gentleman conuected with the

I'roi.duuy Railroad Af-oc'ation to sav
That l.e called last evening on Mr. Henry Eiben, the

foriman of the grand jury, aud inquired of him. tir-»t.
whether any evidence had apieaied, in th« investigation*
of that body, impeaching the honesty of the Broad a-ay
Kailroa:! grant, or the integrity of any ot' the grantee*, or
of any member ot the Common Council, in relation to it;
aud. secondly, whether any witness, who wan slate 1 or

suppo-ed to be able to give any testimony in relation to
the -aid grant, had failed to appear when called upon,
or had refused to answer when examined.
And that Mr. Krben un.Mveied to the fln-t inquirv, that

not a jot uor tittle of such proof had been elicited in re¬

gard to that grant, that a bushel basketful of letters and
charges, with names or anonymous, tuid becu cent to the
grand jurv, suggesting questions and witnesses to he
called en, in relation tu various Mibjects and (lartii-n, but
that, an regarded the Broadway Kailroad grant, they re-
sulttd in nothing impeaching the honor or integrity of
any body in connection with that raae.
And that to the second inquiry, he answered that what

w.i a said in the presentment of the grand jury, respecting
witnebces faiUng to attend or t<> answer, had no applica¬
tion to any witnesses called in reference to that cane, the
oni) w it ii" i called in reference t« it. who did not attend,
being Mr. Ilaight. *

THE BROADWAY RAILROAD CASE.
Sttpreme Co«vt.1 AKUIMENT OF EX-CHIEF JUSTICE JONES ON BKHAL.F
OF TUB GIlANTHfcS.

Before Judges Edwards, Morris an»l Strong.
Feb. 23. John Milhav. and other* tw. Jacob

Sharp and others.
. .

This was nn action upon a promissory note: but in
the course of that cause came up this state ot acts,
that a certain party had made a voluntary assign¬
ment of all his effects for the »K;nelit ol creditor, and
there was an injunction obtained, on a bill 11 lea
against him and the assignees, restraining them from

' collecting or receiving any of the debts. Ine que»-
tion arose upon the validity of that payment, and the
iiijunotion enjoined the assignees from receiving or

collecting any of the debts. They, however, re¬
ceived this debt after the service of that injunction
upon them, and with the full knowledge ol the credi-
tore. 1he opinion was given by Chiet Justice Nel¬
son, and he says."The only question in the case is,
whether the payment of the note is to be regarded as

having been made by the defendant in his own

wrong, by reason of the injunction restraining the
payees from collecting or receiving the debts due.
Precisely as here, whether we receive this fp*ant or
license our own wrong, by reason of the injunction
against granting it, aud^ur knowledge ot the ex-
istence ot that irnunction^The Judge goes on to say.
"i!t is a general rule that courts ot law will not lend
their aid to enforce injunctions from chancery : nor
do they ordinarily take any notice of such writs iu
th*' course of proceedings in suits at law. The case
of Hurt vs. Mopes, (1 Hill, G40.) is an authority to
show, that, ir the payers of the note in question, bad
instituted a suit in this court against the defendant .

we should not have received the facts now set up, to
avoid the effect of the payment , in bar of the action:
and 1 do not see, therefore, how we can consistent
ly say that pavment was not well made. >\ c snouia
have allowed tlie plaintiffs to go on with toe suit,
and left the Court of Chancery to deal with them as
it saw tit, under the particular circumstances of the
case. Thaf> court might have excused the act, and
overlooked the breach of it« process: at all events, we
do not assume the ofllcc of determining what shall or
shall not be the effect or consequences ofsuch a breach
of its process. It is enough that the Court ot
Chancery possesses ample power to punish any un-
warrantable interference with a violation of its man-
dates and does not need the aid «»f this court. The
aggrieved partyhas yet an opportunity to reach the
assignees, and may be remunerated f<>r all his dam-
ii "es by the infliction of proper tines, if the case be
(,He which, in the ordinary course of proceedings,
aud in the exercise of a sound d'r at.-n, wonM be
regarded as demanding the interference ot to" f >nrt
of Chancery. InBootnv-*. Mott, (1 Si\h. Ml: *.

Mod. 228, S. C.,) the court ¦¦..t aside an tx ution
xc' it1, ".» a issued. :itt« rtlic -xpiratiouot' ¦< >%>.! .

.j; .. scire f'icias; and this, though the plaintiff
had been tied up bv nn injunction issued on the
del. ndant's application. The court said they could
not tak( notice of chancery injunctions. In Mitchell
v. Cue. (2 Burr. t>60,) the judges refused to set aside jan execution under like -ircunMances; not, however,
on the ground that the court was bound to notice the |
injunction, but for the reason that the party should1 uot V,e allowed to take advantage of his own act in
delaying the plaintiff. In Gorton v. Dyson. (1 Brod.
and Bing., 21:*.) the eourt entertained the argument
of a cause, notwithstanding an injunction in the
Court ol Exchequer against ail further proceedings
in t.V C. I!. And I observe, also, tliat in franklin
v Thomas, (3 Meriv., 2;U.) it was said to have been1

the opinion of Ix>rd Thurlow that where an «nju ac¬
tion i" obtained. <v, n after execution levied, though
it is a breach of .i rth* party to rail upon the she-
ritrto pav over thr money, yet. if he voluntarily nay,
it iP no breach of the injunction to receive it. Lord 1J-
don thought that in such a case the person receiving
the money could be ordered to pay it into court, in
the case before us, the defendant was uot made a par¬
ty nor was he enjoined; and it would seem, from the
doctrine of i^ord Thurlow. that the payment by the
defendant would, even in the Court of Chancery.be

a discharge of the debt. Cnless we are bound by
some settled principle of law to take notice of this
injunction, (and I think we are not,) it will certainly
lead to a more just and equitable arrangement, in
re-nect to all parties concerned, for the plaintiffs to
appeal to the tribunal whose process has been disre¬
garded. It st ems that the money has been, in fact, ap¬
plied in paj ment ot'a debt due from Hempsted to Keel-
er to w hose estate the note belonged, and ifthe defend¬
ant should now be held accountable for the money
this consideration might go to mitigate his loss.
\gain, possibly th* Court or Chancery wo'ild be dis¬
posed to follow out the idea of l/»rd KM >n and call
upon the Clinton Dank for the whole or a part of the
monej . The powers of that court over all the parties
concerned in the payment and receipt of the money,
upon the note in question, are much more ample and
extensive than those possessed by court- at law. In
the e.\ei'.-e of those powers, the former court would
be enabled to bring out a more full development of
the circumstances connected with the whole matter
than can possibly be done here. It might, perhaps,
regard the trifling sum for which the note was held
by the receiver. Those considerations should induce
us to leave the question of a breach of tin injunction,
and iU eflict, to the exclusive cognizance of the
Court of Chancery. I am of opinion, therefore, as
well upon the fitness and piopriety of the thing as
upon authority, that we cannot take notice of the in¬
junction, and. consequently . that a valid payment of
the note wa- ( -tablished. fhc report of the reference
must be set a^ide, costs to abide the event."
Hut I was proceeding to observe, that in this ease we
apprehend that this injunction, if it was intended to
operate, and could by the terms of it operate, if valid,
upon the two Boards of the Common Council, if their
a. tion upon this resolution was unauthorized, that
that court had no jurisdiction to issue it, this
proposition rests upon these ground-: tint this reso¬
lution, then pending l>eforc that Common Coun il.
» <a legislative a t, and that no judicial tribunal

, had jurisdiction to interfere with the passage of a le-
' gislativt act before a legislative body. This is, how-

ever, another view of that part of it which it may V
proper to submit to the Court before particularly conaiidering the one that f have just augire-<ted. The
Common Council is a public organized body, invest¬
ed with particular powers for public purposes. If, in
the exercise of tho-e powrs, for tin >se purposes, or
for any purpose, thev exceed their jurisdiction, how
are they to oe restrained ? Is it by writ of iajun-
tioa from a court of equity? Or is it not by writ of
prohibition, in ca-e they are going on, or writ of
mandamus, in case they rcfi .-e to go on. from the
court which has the superintendence in the State of
all inferior jurisdictions, except itself, within that
Htite ? Is it not, if they transcend their power.
or if they act in contravention to their autho¬
rity. and refuse to do the act which the court
may suppose they ought to do, is it not by mm-
damns from this court of general superintend-ent jurisdiction to command them to do that act '

if, for abuse of power, I ask, can it be possible that
a court- that a Wiy invested with legislative pow¬

er and general discretion an l»e called to account
by a court of equity by a writ of injunction, in¬
quiring into their motives and conduct, and impea^h-ing them as guilty of a breach of trtwt ? I believe
that you msv search the whole record* of the Kng-li«h courts ofJustice, and you will never And such a
care. Acts are. therefore, done under the authority1
of this legislative or discretionary power. Their
agents or servants are tht>se who attempt to carrytheir Ic_ i-lstion into effect, and are affected, and mtyhe nffi e'ed, by injunction from a court of equity; but
the pa -sage of the aet itself.the exercise of the le¬
gislative function*, °r the proper exereise of the legal
discretion, does lot lielong to a court of equity to
correct or to Inquire into; and thnt subject, so far as
it relates to discretion the Court will remember. em
braces powers of all description-, whether legislative,
jndi> in I, or executive, ft embraced the case of Pre¬
sident Madison, who was authorized to call out the
militia in a certain case; It embraced the case of
that very Wuperior Coart assuming to Issue its writ
of mandamus to the Hupreme Court who had granted
anew trial in a . ertsln case, ordering them tore-
rem fbnt nrw trial fire Judgnwot. The qne^. 1

lion had l.eeri considered, and it went to the c mrt
-I last resort, it bad ben mid that this has t

tie prucii< e >.i lie Supreme Court, under thei: eiu
rul saurrintending power, over jurisdiction, from it-j

orgaBunt'on, ami tlicir constant j»r.»ctic>? tointei-'VTS
in rates «if new trial, and to tut v t<> the court beneath
it: *Von have judsred wrong, gentlemen: thij is not a
ch-c tor a new trial, and yon hud no right toirniiit it."
Hut upon au examination of the w hole facta, anil iu ex¬
hibit ii 11 of authorities before the court,they came t > tlie
conclusion thr.t that Supreme Court, invested with all
the supreme and superintending powers that it cer¬

tainly pot«e*s y t hail not that power ve.»U;J iu
them. You can solid to such a court- -ay the caurt
of lust resort commanding them to give a jnd jmeut,
if they refuse to do ho, but you cannot direct them
what judgment they are to give. That is entirely in
their own discretion. That is a thing we are to judge
of and not you.

Mr. Van Bvrev.Will you please produce some
authorities upou this point ?

Kx-Chief Justice Junes. With regard to tuc ques-
tion put to me by the learned counsel on the oppoaite
hide. I can only say. that 1 have not instituted an ex¬
amination fully upon the facta, but 1 have no doubt
that such cases do exis, and may rcadily be to ud.

1 recollect perfectly having occasion once to examine
that subject somewhat, upon an a^p ication made to
the court of which 1 was thena member to restrain or
prohibit tliut couit from admitting a ci''r^1" al'^r;man, who wan alleged to have

eand upon that occasion counsel ofthe
at the bar did maintain the proposition, and dldoffer
sonic pretty strong reasons in favor of the
such writ, when n proper case was made to soon a

body of men. 1 speak now of a corjiora tion exceed-
intr, its jurisdiction. going out o! it* jurisdiction; and
the prohibition arose, beyond all doubt. Iroina higher
court to a subordinate judicial tnbuual keeping the n

within their jurisdiction; but w hether the writ could
be applicable to the case I am not now contending.

1 contend that an injunction is not a proper remedy,
and if the re be any it mnst be some one in the nature
of a prohibition by a court haying general
superintendence of all inferior jurisdiction. My
argument is, that no such right exists in any
form aft restraining a body which acta legislatively
from their action in that course of legislation.that
thev are not to 1* controlled. Their acts unques-
tionably are afterwards examinable, for whoever un-
dertakes to execute and carry out the ordinance
must tee that they had the power, and that they
executed that power properly. Jvven there, how tar
the mere jieneral averment tnat the law which they
should pass was an abuse of their authority or not,
simply when going strictly within the jur^ictionthev possessed, would be another and a very grave
question. But. beyond all doubt, this Court has a
ritilit to look into these acts now betore them, and,
if they should see proper and sufficient legal grounds
to exercise the power, with them rests the power to
arrest this proceeding which has been thus licensed
bv the corporation. Neither this nor the other
court has nnv power to interfere with the legislation
of the Common Council to direct them, " yon shall
vote or shall not vote in a particular way, or shall
not vote at all.'' It is the act of voting -it is the act or
pacing the resolution.that I say is bevwl the reach
of an injunction.aud that when the Superior Court,
or the judge of that court, issued that injunction,
that if it was to have any eflect, and to be of any
force, it was to act upon the agents of the corpora-
tion in prohibiting them from carrying into effect
this order, if it were an improper order that that
corporation had passed, and not to prevent the cor-
poration from passing it at all. The corporation
of the city of New York possess corporate powers,
as J understand it, in two capacities, namely :
as a public municipal body, and as a nrivate
corporation, possessing private property. In one
of the opinions delivered in the other court, the
general proposition hccdis to be niaintained to
thi- effect that there is no distinction between cor¬
porations, whether they are municipal or whether
they are private.whether it is a corporation passing
by-laws and resolutions which are to have the enect
of legWatine for the community for which they act ,

or whether it is a corporation making a grant ot land
to me. or any one, or a corporation making rcgida-
tions for the conduct of a particular branch ot busi¬
ness which they arc pursuing for their own private
emolument. But everywhere, in all eases to which
we have referred, (in the language of the counsel
and of the judges in cases that have been before this
Supreme Court,) in every instance that distinction
has been taken, and has been acted upon and fol¬
lowed, namely: the distinction between a public
and municipal corporation and a mere private corpo¬
ration for the regulation of private property.the
distinction between them is an ob\ ions one.

_
W hen

the corporation act as a public municipal body they
act legislatively, and then no act that the one Com-
mou Council can do can bind their successors in re-
pa rd to any of those public matters or public con-
reins. In other words, their act* are all rcvokable,
just like an act of the Legislature of the State,
paired one dtiv and repcalable the uext. The Court
will lind it laid down, in virions cases, that the Com-
mon Council of the city of New ^ otk, in regard to
local legislation, possess all the power and su¬
premacy that the legislation of the State possesses in
regard to the State at large: and that, consequently,
any covenant that they, as a private corporation,
may liave made, when they come to act iu a public
capacity as a municipal legislature they have
a right to pass an act which shall repeal that
private covenant, if the necessities of the city
require that thut act should l>e passed, and
the Leirislature has anthnriwd f.liom r®"" 11 .

In their private capacity they were bound by this act;
but the Legislature have Interfered, and the passage
of this by-law by the corporation, under the authority
ot the Legislature, is just as peremptory and binding
upon you as if the law had been parsed by the Legis¬
lature directly, in itself. It must be so. These local
legislative bodies, if thev do not possess this power,
amount to nothing. If they are constantly to be
under the revision ofthe courts of justice, whenever
any disappointed or disaffected citizen shall choose
to apply for relief against imaginary injuries inflicted
by the by-laws pasted by that Bourd, it will !>c so
fruitful a source of controver-y tus will alone occupy
the Supreme Court in this circuit and in this State.
1 know it has been said that this supremacy of the
local legislature cannot be made available to the
Common Council liecause they are sueable. Well,
if the Court please, the corporation of this city, like
all other corporations acting in their private capacity,
as the owners of land, as the owners of real ©state,
having franchise# which vest in them property, they
must be sucnble in respect to those properties, and
to all their dispositions or contracts made in regard
to them. But does it follow, then, if the Court please,
that they kcun be made parties to suits of auy kind
for the performance ol their legislative duties ( Can
they be sued.the Mayor, Aldermen, and Assistant
Aldermen.for pasting an act which a person af¬
fected by it should choose to say invades his righto
Can vou bring an action against the corporation for
pa««mg tbHt act You can undoubtedly .sue any per¬
son who attemj >ts to enforce that act against you; but
can yon sue the body who passed it? 13 a corpora¬
te n'sm able in that respect? Why, certainly not.
They stand upon the saint footing as til legislative

dies. They are irresponsible to individuals, be¬
cause the legislative power was vested in tbein,
and they hnd this broad legal discretion.
A question was asked by the parties who opposethis power "Could you sue the Legislature .could yourestrain the legislature The answer I give to it
is "No,'' because they cannot be sued. Is that the
reason, and does it stand upon that rroind, that the
State, or the Legislature of the State, LJ not sueable,
l^eaiwe it is a supreme or sovereign body ? In one
re«pect the State is not an independent sovereign
body, for jurisdiction is given to the courts of the
United States which reaches the action of the State
it-elf. If such an action is brought, will an injunc¬tion lie against the Legislature ofthe State upou that
particular subject to which that action relates? Look
el the ras« which has been referred to by my aivi
ciate of the disputed boundary between this State
and the Stute of New Jersey, with respect to tho
right of fishery upon its borders, the Slate of New
Jersey claiming that they have exclusive rights to
certaiu fisheries which tfie State ot Nev \ork has
no right to interfere with. If an a '.tion vas brought
in the Supreme Court of the United States for the
piirp- -e of trying this right, and the legislature ot
the State of New York choose to pa*s \ law autho¬
rizing any of its citizens to go and take waters, not
withstanding this prohibition, would hey be re¬
strained by an injunction from the Suprene Court of .
the United States ? No, certainly not. The servanttiiat they send there would be liable to mit. but the
act of the Legislature that sends him them could not,
as I apprehend, be sus|iended by injunction from a
oourt of equity. If. then, we are right n this view,that the Common Council, when exerising their
legislative power or their legal di-cretnn, either the
one or the other cannot Isj enjoined ant preventedfrom acting, the question will be whethe this reso¬lution is one of those legislative acts wiich comes
within that protection ? Alone with thi? branch of
the subject snd as it seems to me in sone measure |inseparable from it, because partakiig of the
same character, is the question of discretion.Now, it is admitted * y the learned judge »ho gave au
opinion in the other < ourt, that discretion ry jaiwer,let it l>e vested where it will, whether n a legisla¬ture, in a judge, or in a commissioner cannot l»eeither controlled or interfered with. He put some
exceptions, it is true; but the general imposition
was admitted. Now, is not the grant of his license
to lay rails in Broadway emphatically an act within
the discretion of the C ommon Council ? Is not the
very act that tliey do in respect to the regulationmanagement, and use of the streets, not us vesting ir.
their discretion ? Application is made to the Com¬
mon Council to erects signal pole in a *tr< et. Now
Wot the Common Council can grant it. Frery citi¬
zen concurring would not con'er that right upon *
person. Tliey may grant this or they may not.
They inquire "into the reasons for or against it. andin the exercise of that discretion they make the grant.Now, is »ot this, in every sense ol the word, a dis¬
cretionary power. In a recent case the corporationgranted the permission to a person to erect telegraphpoles upon his application. Now what, if the Court
please, is the diiTerence between this resolution, per¬mitting a certain person to erect telegraph poles in
the Ninth a^nue, and the iwlutioa that '. Jacob ,

Sharp and his associates be authorized ami allowed,"
Ac.? Are they not equivalent expressions, giving
to tt>e party thus auplyiu* a limine which the party
giving liud a riphi to five I What is permission but
authorizing ? What is license but permission? Now,
this body, this Common Council, which is the only
Vody tvho could do that a' t within the jurisd; *ti ri
of tin* city, in pausing upon it, I auk, do not they
act legislatively, and do n><t they act in the exorci-e
of a di cretioiuiry power? Indeed, is not every law, t'>
the extent to which that law goes, the exercise of a
discretion? Now, while the learned Judq;c admit-
Uil that yt>u could not interfere with a partywho had discretionary piwer to act or not .' to act, '

lie t aid: " and this iuud be takeu urid»r re-trictions
ar.d with exceptions." Why, if the Court please, let
me ask, does not this destroy the discretion wholly ?
Who is to judge whether these exceptions apply or
not ? Who is to prescribe the limits of this discre¬
tion or the due and proper exercise of it ? Is it not
In the very nature of a discretion;! ry power, that the
party who is to exercise it must be the judge of its
expediency, its necessity, aud its propriety '! " 1 can
interfere, says the Jmige, "if you have discretion¬
ary powi r, if you go out of that discretion." Is this
so? If it be, then it is the judging power that is to
regulate this discretion, and that discretion is with
hiin. He exercises that discretion, and not the party
to whom it is ostensibly given. So with the ease of
abube. If another party is authorized to say when,
and where, and how that discretion is abused, it is not
that party who has this superintending power, this
judgment upon the discretion of the other, that is
vested with discretion; and the man to whom it is
given is nothing more than a mere agent, to exercise
that discretion, or that power, just as far as his supe¬
rior tells him he must do, and just as far as his supe¬rior directs him, and to avoid just whatever that
superior should adjudge to be abuse. But, it is said,
that this act of the corporation, giving this license, is
making a grant. Now, what is a grant? As far as
we have used the expression, the use of it explains
it. It is the grant ot a license. It is the grant of u

permission. Well, if the Court please, the word
" grant " there has the same meaning with the wor,j
" give." A person applies to me for liberty to use
room in my house for a particular purpose. to enter¬
tain a friend, if you please, or anything else and I
give him permission, and in giving that I say "

giant you leave ".is that any more than permis
sion for him to use that room in mv house
Now, if I should choose to tell him that I repent of
having given him the room, and say " yon shall no
use it," cannot I revoke it Just as well by using th
word .' grant,'' as the word " give?-' If 1 understand
the word "grant," in the sense these gentlemen
would apply it, it must be the passing of some right
cr interest in the party to whom it is given lor a
consideration, and which will benefit the grantors
and be irrevocable. Is there any such feature in
this uct of the Corporation? Have they conferred
mx>n these parties a grant which they cannot revolted
Have they given them a lease for a term of years ot
Broadway for the purpose of running a railroad f
Why. that corporation perfectly well understood that
they ha l no such power. They perfectly well under-
etood tl.nt they had no such intention. Ihey were
vested, not with a fee simple of that street which they
could dispose of at pleasure, but they were trustees,
as we say , vested with the legal estate for the pur¬
poses of that trust, but still trustees, without any
power over it than that of regulating, ordering, and
prescribing the uses which should be made of it, and
thus to be m conformity with the purposes for which
this street was originally seized or purchased. Isow
then, in connection, generally, it will be to be consi¬
dered, first, whether this resolution which was pawed,
conferred, or attempted to confer, any such rights,
and, secondly, what the powers of the corporationwere in respect to them, ami in regard to the con¬
tinuance or discontinuance of whatcvertheymay have
granted to these individuals. Certainly the terms of the
resolution donot import a grant ofany right or interest
1n that street; it is Bimply to lay down rails upon it
for specific purposes. If those purposes were not
in conformity with the uses for which that
street was originally designed, and to which it
has hcen uniformly used, why, then, will it be
admitted that it is a void grant? They could not
make it, and nobody would be bound by it; but ll
the purposes for which these rails were to be laid
down are in pursuance of the purposes to which that
street was originally devoted, then they are strictly
legal, and no one can complain of them, or attempt
to revoke them. Now, in the first place, we say
that here has been no grant of anything save this
license, and that it confers upon the grantee of the
license nothing more than the privilege, the consent
of the corporation, to lav down these rails in Broad¬
way, provided thntin other respects the laying downof thote rails in that street would be consistent with
the u=e of the street for the purposes of travel. In
that re-Tect, and to the extent that that use of them
is thus justified, and thus in conformity with the
uses and purposes ol the street, the license is a valid
one, and so long as they like to continue it no one
can interfere with the party to whom that license is ;
aiven; but it remains in the breast of the corporation
to revoke it whenever they please, and for any fu¬
ture corporation to do the like. The very object for
which the license was given on the face of it shows
that it is for the purpose of travel. It is for the
purpose of introducing and bringing into use a new
mode of using this street for the purposes for which
it wa* originally laid out. Now one objection which
has been made on the part of our opponents is, that
this te a new use of the street, and lor that reason
the CprDOratinn hAa nn right tr» #rant It. Th*
that I have read to the Court upon that subject are,
1 am convinced, conclusive. It is a new mode of
travel it is u new mode of using the street still it
is a incde of using it for those purposes, and for none
other. Shall we be told that these proprietors.
whatever rights they may have, are entitled to have
this street continued precisely as it was when
it was first laid out, and to be nsed by car-
riaees, and in the modes in which streets were
then used, and no other? Are all improve-
menu in the mode of travel to be excluded?
But originally the streets were pitched and paved,
and ha\ing but one single gutter in the centre of the
street. Will it be contended for a moment that that
mode of using the street should be forever continued?
In the first introduction of vehicles into the streets of
the city, probably carriages of a different descriptionfrom tho-e that were afterwards introduced were em¬
ployed. Suppose a coach or a carriage upon a new
principle or anew plan, having broader wheels, if
you please, and moved by a d'fferent power, should

be introduced into the street, would that Iks a reason
why a licerue Aonld not be given to those carriages
to be wed in that street? Where is the difference.
except in a single circumstance, that the present use
ol the cars require that there should be some modifl-
cations in the surface of the street, to admit of the
laving down of the roils upon'which they are to move?
And as to that it Las been proved over and over a gam,that this chuuue in the surface of the street, ana the
mode of propelling the cars, makes no difference, and
does not prevent the exercise of the power of the
Corporation to admit the use of the street in that
way. My associate counsel refers me to several nets
of the Legislature, showing that in exercising their
leirMative powers they arc in the constant habit of
making grants, legislatively, of different privilege? to
different persons, as they shall deem proper and ex¬
pedient. and right, consistent with the Interests of
the State. There is one, for instance, authorizing
cei tain persons to carry out vaults in the Seventh
ward of the ilty of Brooklyn; and, besides this, there
are many of a similar character. But, if the Court
ploafe. it is hardly neces-ury to refer to that «pc« ies
of legislation, because the statute Itooks are lull of
them. Legitlativc acts granting property and an-
thor.ziug certain acta to be done are perpetual occur-
renees. It was said, however, as another objection to
this resolution, that if it was competent for the Cor¬
poration to pacs it, it was a subject of proper refer¬
ence to one of the departments. It was n contract,
and therefore came under the provisions of the
amended charter, which lefers the jtowers of making
contracts, or rather the act of making contracts, to
the Street Department. Now, if the C>urt please,the some answer which ha° been given to several of
the propositions upon the other side, npplyto this.
This resolution is not a contract. It has no form or
fentine of ft contract aliout it. The corporation ac¬
quires no lights by this contract, as a body, for their
private benefit. This license fee is a fee authorized
by the statute of the State, and not by the corpora¬tion of the city. They give no fee in the resolution
that tliev pass. That is regulated by the Ivogislatnre
of the State, and intended merely for the purpose of
defraying any expense that the city might be put to,
or anv inconvenience that the city, us such, mightsuffer'lrom the use of this license. The corporation,
a-" a private corporation, gain nothing by the con¬
struction of this railroad. As a public body, in their
public capacity, they could make no contract that
was not revocable by their successors and by them¬
selves, t>ecau.se they could do nothing but puss a pub¬lic resolution ai d a public law. It is in reference to
their private property that they enter into and make
those contracts which are binding upon them, ami
there they stand upon the same footing with any in¬
dividual. In that case they contract. There they
give a benefit for which they receive u compen ation;
but in their public acts they pass them for the
general good of the public, upon public considera¬
tions, and they can receive no benefit from them.
To this point it was that the corporation coun¬
sel gave his opinion that this local legislature
could receive no benefit, that they could make no
sale they could make no binding contract to receive

a hundred thousand dollars, for which this nrlvilege
of loyinK down the rail-, was to be contiuued to them
for one entire year. And further, he very rightfully
advised the corportion that they had no power
to receive such a consideration, because they had
no power to rortke any grant for which that compen¬
sation would be an equivalent. They coiUd do
nothing but pass legislative acta, and It was upon
that ground, as I understand. tUthe market case
was decided, aa well as the street cleaning case, n
the street cleaning case, the corporation undertook,
mistaking their powers, to make a contract with a

certain individual for cleansing the streets, for which
thev were to pay that individual a specific sum of
money, to continue for five or seven years or, at al
events for flOBke considerable time; and the moment
that contract was impeached It was declared by the
court* berore wb9» Hew® to 1* utterly void- that

it wan an attempt to bind their successors by these
acts of legislation. It wan an attempt to make a
contract for the cleansing of the streets under those
?uri >ub powers, to which 1 have referred, in the
charter, vesting them witli the entire power and con¬
trol over the ntiectn, nnd to direct and order them,
they could not under such a power, grant the right
to deanFe the.-e streets fur a specific suin, or make a

binding contj act upon the in that should endure for
three or four yearn; and, therefore, it was held, that
that was a void act, and consequently that the
grantee under it had no power to enforce it against
the corporation. So here, if this Common Council
had attempted to contract with these parties, that
they should have a right to continue that railroad
theie for flve'or teu years, the next Common Council
could have rescinded the act altogether, and revoked
their consent. Suppose, now, that the Legislature
pnt-.-ed nn act not within their jurisdiction, which
would violate private lights, it is void; but you can¬
not forbid tin t Legislature from passing It. You act
upon the agents who attempt to avail themselves of
it or carry it into effect. In that view every benefit
is derived to the party, without the inconvenient
power, if it did exist, ot the courts interfering with
the legislation of the city, or with the discretionary
power of the parties intrusted with the power to act.
That would seem to be a perfect answer to the objec¬
tion that this license has been granted by the corpo¬
ration itself, without any reference whatever to the
Street Department; but, if the court please, by look¬
ing at the provisions upon that matter, 1 thiuk it will
be most apparent that this was a case which did not
come within that provision of the charter. The pro¬
visions of the charter, in this respect, I will for a mo¬
ment direct the attention of the court to. There ore
two parts of the amended charter to which the court
have been referred. It will be observed that one
great object of this amended charter, was to prevent
what had been considered up to that time an impro¬
per exercise of power, or authority, or jurisdic¬
tion by the different Aldermen of the city, in making
contracts each within his own jurisdiction, and the
disposing of them, or having the patronage of theSe
diftereut contracts at his own disposal, and many
evils were apprehended to, and probably did arise
from thut circumstance. Therefore, in this amended
charter there was a distribution made of the execu¬
tive and legislative functions. The Legislature vested
the whole legislation in the Common Council of the
city, and it then went on to create departments for
the administration of the executive powers, and
among others it conferred upon the Street Commis¬
sioner particularly, the power of making all contracts
of a certain description. Now, we will presently
show what these contrasts were. And first as to the
executive power : " The executive power of the cor¬

poration shall be vested in the Mayor, the heads of
departments, and such other executive officers as shall
be from time to time created by law, and neither tho
Common Council, nor any committee or member
thereof, shall perform any executive business wliat-
evcr, except such as is or shall be specially imposed
upon them by the laws of tlic State, and except that
the Board of Aldermen > may approve or reject the
nominations made to them, as hereinafter provided."'
They shall not exercise executive power. And the
other clause in the amended charter is, that "all
contracts to be made or let by authority of the Com¬
mon Council, for work to be done or supplies to be
furnished, and all sales of personal property in the
custody of the several departments or bureaux, shrill
be rnaae by the appropriate heads of departments,
under such regulations as shall be established by or¬
dinances of the Common Council. Every person
elected or appointed to any ollicc under the city go¬
vernment, shall take and subscribe an oath or affir¬
mation before the Mayor, faithfully to perform the
duties of his office, which oath or affirmation shall be
filed in the Mayor's office." Now, then, in the first
place, the Common Council, as such, or any member
of it, is precluded from the exercise of these executive
powers which are indicated by these charters. AU
the powere given to the different officers they are re¬
strained from exercising. They have exerted no such
power here. They have passed a resolution in their
legislative capacity, permitting a ruilroad to be laid
in Broadway, but' they refer most especially in the
conditions which follow that resolution.and 1 be¬
lieve in the resolution itself.to the Street Commis¬
sioner as the person undcifwhose direction the execu¬
tive part of the matter is to be performed . the laying
down the rails, the men doing it, and so forth. It is
to be done under his superintendence, and the gene¬
ral orders which they give upon the subject, and they
refer especially to the Mayor as the person who is to
give the liceti5e which these parties are to have by
the laws of the State. The only question that re¬
mains upon that branch of the subject is, was this a
contract within the twenty-third section of this
amended net? The terms of that section are: "All
contracts to be made or let by authority of the
Common Council, for work to be done, or sup-
pjies to be furnished." What work was to be
done here that comes within the meaning of
this section? This- rails were to be laid.
Was that work to be done, or supplies furnished, by
the corporation? Were tliey to be remunerated for
that work ? It seems to me that the meaning of the
ection is too plain powibly to be mistaken. It re¬
ferred to all tUat numerous classes of contracts which
are made by the corporation for the performance of
the various work which they have to transact
throughout this immense city, among which are all
the operations upon the streets which are made at

t he public expense all the supplies to be furnished
or tlieir use in all directions. Those are the Con¬
nie,ts that come within the meaning of that resolu-
ion. Here is a mere license to a company to lay a
ailroad in a public street, at their own expense, and
without any reference to the corporation, or any eon-
ract with them upon the subject whatever. It nei¬
ther comes within the letter or spirit of that a t,
which was to restrain the corporation as such, from
BMftksjjMrtfag in any way, in benctit or protit, from
those contracts which were made for the public and
the public use. Could this matter be referred to the
Street Commissioner ? Had he any right to make a
licence or givo a grant ? None at all. It was no

power in the corporation t£at could authorize, or
could allow, or license the P^ing down of that rail¬
road in Broadway, but tht* corporation itself, by its
legislative act. 'fhey could not refer it to the Street
Commissioner. 1 It was not a subject of contract, or of
grant, which could come under the provisions of that
charter. They could not advertise for proposals for
doing thl", because they could not by possibility re¬
ceive remuneration. It could not ba Kit up at auc¬
tion; it could not be disposed of by Baying who were
the highest bidders for this property. It was neces¬
sarily to be done by the corporation itself, in the cx-
eretee of its sound discretion, and by its legislative
act. In the case of Christopher against the Corpora-
tion, there the work to be done, and about which the
contract was made, was on the private account
of the corporation for the building ot a new market.
Now, there the work was to be done for the corpora¬
tion, ami the Court will perceive, by looking at the
case, thnt the corporation did in that case attempt
to procced undc r that section. The Board of Alder¬
men flrht pus ed a resolution that the market should
be built, und then ordered that some advertisement
should be made. All t.he«o acts were under that
twenty-third section of the charter: but they were not
carried out, and when the question came before the
court, the court said, " you have not done what that
section requites." and they put it expressly upon the
ground that this was u contract for public work
which the corporation had no power to make, ami
which no ene could make under that charter but the
.Street Commissioner, and it was upon that (.'round
that that case was decided. And. as it appears to
me, in that view of it, it was correctly decided. There
the act to be done was the taking down of the Wash¬
ington Market, and the erection of a new market, I
believe, upon a larger scale, in iU place. The con¬
tract was miide by the Common Council themselves,
directly, and not in pursuance of this section of the
charter, and the court said, " When you made that
contract, it was one that came directly within ihe
kco] e of this twenty-first section, and you were bound
to apply the directions given by thai section of the
ehur;er. Y ou have not done so, and consequently
jour act is void, and the contractor cannot succeed
m liis action upon that contract.'' But. it is said
ti.at the corporation cannot authorize this railro id
without making compensation to the owners of the
land for the portion of the street that it was to oc¬

cupy. Well, it eeems to me, if the Court please,thai tie answer to be given to that i« one that wi-
given in one of the cases to which 1 have referred
the court, namely, that here was no land taken.
The corporation did no more than authorize the u-e
of this street for one of the purposes for wl.icli it
was originally designed. They did no more than to
authorize the" use of the railroad in that street tor the
purpose of conveying passengers. They did n'it take
any part of the street. They vested no rif>ht in the
title of that street in the grantees of this license. If,
therefore, the parties proved to this court, in the most
extensive terms, that the fee of this street vested in
them for public pnrposes, they would have made no
advance whatever in the proposition tiny now set
out with, that they were entitled to compensation
for taking that ground for the use of this railroad,
for the reason that the street is used for no other pur¬
pose, upon their own admission, than to which they
themselves dedicate it. That then offers the propo¬
sition before the court, upon the authority of these
eases, that this is a legitimate use of that street.
And that the laving down of thh railroad in that
street appropriated it, or applied it, to any new use
to which it was not applicable by the terms of the
cession or dedication of it. Upon that f|u<^tion
courts have passed ovei and over again, and it aj>-
pears to roc that nothlig can be plainer, or, where
no ease in which the application or ihe principles of
the constitution, that no man's properly shall be
taken Without just compensation, could be applied to
this ease. The property had already been dedicated
for this public use, and it wns attempted to
be used for no other purpose. But it is further
said thut this railroad is a nuisance, and that
upon that gronnd this court ought to Inter-
feie, even although all other rei*»ms fail.
Now, if the Court please, as to that question, there

is certainly not sufficient information i»efore the Court
for them to pronounce judgment upon it. It is admit¬
ted, because the courts have expressly "o decided,
that a railroad, per *e, is not a nuisance. What ex¬
traneous circumstances, what matters in connection
with the railroad, are pot before tbis Court to rtom

thatt'iis particular railroad is u nuisance? Hie parties
I ave aid, in reference to this particular c't.rge- and,

an far as i could tee, it could refer to uo oth«r- tirst,
tl.at Hmoiiway ii too narrow for a railroad; secondly,
tl at the businsai occupied In it and for which it U
difctied to be occupied for years, if not forever here-
aft< r, remit rs the existence ofa railroad incompatible
wiih the Interests ai d proper pursuits of those en-

! grped iu that business. These are all the reasons,
all the supinations, tl.at are made in this bill that tend
evm to tkow tliut this railroad could, by uny pos.-i-
bility be den<minat< d a nuisaiM c. Now, if the Court
please. what have they shown upon the subject of the
dimensions of this street, in the first placer Broad¬
way is said to le of the average width of about forty
feet iu n ine places, ai d a little under ami u little
over in other places. Now, take this proposition by
itself. Is a carriageway of forty feet too narrow t.i
admit of a railroad in the centre of it occupying
twelve and a half feet? for that is the whole
extent that will be occupied. Now, upon th'w
question there are conflicting statements as to the
effect of a railroad iu a street of tliat Aridth;
but let me ask this question of the Court, whether
the railroads the corporation have authorized
in other streets do not pass through streets narrow-

1 er than that of Broadway. The Bixth and Eighth
ayenne. railronds, both of them, from the termi¬
nation of those avenues to Canal street, pass through
streets much nanower than Broadway. The railroad
in Broadway leaves yon, upon each side of this space
in the centre occupied by these rails, a space of trout
thirteen to fourteen feet. Now, if the Court please,
before the widening of some of the streets In the
lower part of the city.and many of the entire streeH
were of less dimensions including the carriageway
between the sidewalk upon each side, aud William
street in particular. yet all the purposes of business,
and it was always a business part of the city, is car¬
ried on in those streets ; and ny the calculations and
estimates that these parties nave made upon the
subject,it is fully shown that there is an entire practi¬
cability of carrying on all the busine'is of that street,
even supposing that carts and carriages using it
should not occupy any part of this surface occupied
by these rail". But it is perfectly clear, and seen
every day in the streets in which railroads are used,
that other carriages that travel these constantly oc¬

cupy the middle of the streets, as well as other parts
of it. and are constantly in the habit of crossing and
passing upon the rails themselves. There is no ob¬
struction created to the passage of other carriages,
either along the street or across it. But, if the Court
please, if this be an objection, I ask, when and hoU
are you to have a railroad in the city at all? Broad¬
way. with the exception of the avenues and Broad
street, is the widest street in the city. If you cannot
have a railroad in that street because it is too narrow
you cannot have a railroad at all.

[To be concluded to-morrow.]
The New York University.

A meeting of gentlemen interested in the cause of
literal education in this city, was held in the chapel
of the University, last Friday evening, pursuant to a
rail of the Rev. Dr. Ferris, Chancellor of the institu-
tion. The immediate object of the revefend gentle-
man was to submit some facts and results concern¬

ing its progress since the foundation, and to disa-
, bui>e the mind of the public, and particularly the

! minds of our literati and younger students, of the
idea that its affairs were clouded in inextricable dif-

i Acuity. At half-past 7 o'clock there were a number
of clergymen aud members of the learned and mer¬

cantile professions present, amongst whom we no-

j ticcd the Rev. Drs. Bethime, Cheever, Phillips, Asa
D. Smith. Hutton, Van Arsdale and Krebbs, Pro«
fessora Webster, Dougherty and Greene, Mynderfc
Van Scliaick, William Curtis Noyes and George
Griswold, Esqrs., with a great number of students.
Upon motion of the Rev. Dr. Ferris, George Gris¬

wold, Esq., was called to the Chair, and the Rev.
Mr. Mncimly acted as Secretary to the meeting.
The Rev. Dr. Phillips made a prayer prior to th«i
commencement of the proceedings.
The Rev. Dr. Fetiris said : Sir, this meeting has

been called together by a circular letter, which I will
take the liberty of reading. The Chancellor here read
the letter to which he referred.and continued, This
circular is bigned by myself, and, in compliance with

i the promise contained "in it, I beg to occupy the at¬
tention of the meeting with some remarks upon the
working of this institution, its difficulties, its exer¬
tions* in the cause of education, and its present pros

. Tject". It gives me pleasure, sir, to see such a meet¬
ing as this, as it evinces that an interest is felt lot
the welfare of an University which is, emphatically,
the institution ofNew York", as far as the intellectual
development, und the training of the moral feeling
of her people into a proper course, are concerned.
The accomplishment of this has ever been the aim

. aud object of its Professors, convinced as they «rere,
and are, that if public teachers give all their attention
to the formerana neglect the latter resnlt they put into
the hs>nds of frail humanity a dreadful weapon. The
city of New York has done mauy noble things in the
carrying out of literary objects. The founding of
thin" University was one of her greatest and best
efforts. It was chartered tor the people, aud has

; continued devoted to their interests to the present
duy. Its foundation was urged by the most excellent
men, among whom 1 may mention the name of the
Reverend I>r. Miilner, who watched over its rise with

I an anxiety which 1 hope to see renewed among u*.
The University was incorporated by cliurter in the
year of 1831, and opened at Clinton Hall, in 1832.
The fir.it class assembled in 1*33, and the foundation
of this building was laid in July of the same
year. The halls were opened for the pnrjtoses of
public instruction in the year of 1838. Since then
it has had a checkered history, and has been encom¬

passed with many and frowning difficulties. It hai
been sadly oppressed with debt, and this indebtedness
lias left aii impression correspondingly sad with re¬
gard to its prospects upon the public mind. It is

. viewed throngh the dark clouds of difficulty, and the
question uow Is, if they were dispelled could it fulfil
its object ? In speakiiig of the interior working ol
the University, in a scholastic point of view, I may be
permitted to say, with truth, that its course of teach¬
ing is practical, liberal, and elevated: and if you coin-

pare it strictly with that of kindred institutions which
enjoy a high reputation. yon will find that none stand
uj'on a better footing in that respect than the Univer¬
sity of New York. The humanities are attended to
in the fullest sense; andwe do not confine our instruc¬
tion to the imparting a knowledge of the dead lan¬
guages alone. We teach so as to fully fit the rising
youth for the professional, mercantile, engineer#
inp, rir mathematical departments of life; and
our Faculty of Professors are men of ability,

' man of scholar-like attainments, men who kept
tiiis foundation open, by large pecuniary sacri¬
fices, when it groaned beneath the weight of crush¬
ing difficulties. I need only mention the names of
Professors Draper, Johnston, and Loomis.the latter
in our mathematical department, and the anthor of »
series of works which have taken the highest place
amongst books of that character. Mr. Crosby, who
has recently come amongst us, has already won gtild-

. en opinions for himself. Under the guidance of such
men, the University has already done a precious work

i for the people, for it is an error to suppose it an aris¬
tocratic institution. If thesons of rich men are here,
so nl-o aie the sons of the poor man, and no youth
has been ever turned awoy because he was penniless.If he hud patience, t.ilent, and a holy desire for in¬
struction money has been tons a secondary object,
and our scholarships have been ever occupied by men
who hntl merit and were struggling with difllcnlty. The
lad who, some years since, sat upon a shoemaker's
bench in Williamsburg, entered here with the fire of
educational zeal in bis heart, mastered Latin aud

' Greek, under Professor Owen, obtained a scholarship,
nnd was sent forth a glorious minister of God.

I Amidst the mountains and rocks of Schoharie county
he now draws rnauy son It, to Christ. We have had a
delightful succession of such cases, for, out of four
hundred and fifty graduates of the University, nearlyore-halt have been educated gratuitously. Althonun

I fret ly tear my testimony to the merit of that noble
| institution in Twenty-third street. the Free Academy

. I must say that we have an advantage in this
respect. They* are limited to a certain class of stu¬
dent', taken from the public or ward schools.our
doors arc open to all. It I turn to our evangelical work¬
ing, I may assert that we stand upon a basis of reli- -

gion equal to that of the most cbcrlshed of the New
England institutions. We have a large infusion of

! religious instruction and personal piety, without be-
: ing sectarian or i>olemical. W hat contributions have

we made to the Church of Christy The ministry ha*
received a remarkable addition to its numbers from
this I'niversity. Comparing the number of alumni
with other graduates, I find that one in every three
and seven-tenths have devoted themselves to the
go*pel ministry. This places us by the side of the
most favored institottoiis in this respect. The pro¬
portion of clergymen to alumni is- at Yalo, one in
three and eight-tenths: at Dartmouth, one in three
and nine tenths; and at the college in New Jersey,
one in tire and three tenths. The number of eminent
medical men who hare graduated hore and gone
forth trout our walls hare attracted universal atten¬
tion to us from every quarter. The Faculties of Law

I and of Arts and Design have not been carried out,
i owing to our pecuniary difficulties. Remove Mt,

nr.d the way is open to accomplish the host wishe-i
of the founders of the institution. I have now,
sir, pointed attention to onr objects, embarrassments,
and works, as I intended, und thr meeting will te ad¬
dressed by some gentlemen who will express public
opinion |.< riiup-, more correctly than I can.
The Chairman called upon the Rev. Dr. Bkthukk.
The Reverend Doctor said:. I should not attempt

to present myself to the meeting were it not for the
pressing cail made upon mefrom the Chair. Vol. that
I do not feel a deep Interest in the aff;<ir« of the Uni¬
versity, but it is scarcely my place to -i>enk uponthem." lu the first place, I am not a resideat of New

' York, but live in that place whioh Bishop Hughe*
! contemptuously designates a suburban village.

, (Laughter.) In the next, although born and bred a
New Yorker, so large a portion of my life has beea
passed out of it that I am not familiar with the hla-

' lory of tbe **y, moot with that of this jjjijtfta-


